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THE  MOTION 

The  Respondents,  Highmark  Properties,  have  brought  a  motion  to  dismiss  this  complaint  on  the  basis 
that  the  Ontario  Human  Rights  Commission  (the  "Commission")  and  the  Board  of  Inquiry  have  no 
jurisdiction  to  inquire  into  it. 

THE  HISTORY 

The  complaint  is  pursuant  to  section  43  of  the  Ontario  Human  Rights  Code  (the  "Code"),  alleging 
a  breach  of  settlement.  The  Complainant,  Keltie  Jones,  filed  a  complaint  with  the  Commission  in 
1989.  The  complaint  was  settled  in  1992.  Thereafter,  the  Complainant  alleged  that  the  Respondent, 
Highmark  Properties,  resiled  from  the  settlement.  Mr.  Jones  filed  a  subsequent  complaint  with  the 
Commission  under  section  43  of  the  Code  which  reads: 

Where  a  settlement  of  a  complaint  is  agreed  to  in  writing,  signed  by  the  parties  and 
approved  by  the  Commission,  the  settlement  is  binding  upon  the  parties,  and  a  breach 
of  the  settlement  is  grounds  for  a  complaint  under  section  32,  and  this  Part  applies  to 
the  complaint  in  the  same  manner  as  if  the  breach  of  the  settlement  were  an 
infringement  of  a  right  under  this  Act. 

The  Section  43  complaint  was  referred  to  the  Board  of  Inquiry  on  May  1,  1995  and  I  was 
appointed  to  inquire  into  it  on  May  8,  1995.  The  hearing  commenced  by  way  of  conference  call  on 
May  25,  1995. 

Subsequent  to  the  conference  call  the  Commission  advised  the  Board  that  it  would  not  be 
calling  evidence  at  the  hearing  or  making  submissions  because  it  was  of  the  view  that  it  could  not 
prove  that  the  Commission  had  approved  the  settlement  and  hence  would  be  unable  to  prove  a 
violation  of  section  43.  The  Respondent's  argue  that  if  the  settlement  was  not  approved  by  the 
Commission  then  the  Commission  exceeded  its  jurisdiction  in  processing  the  section  43  complaint, 
and  in  recommending  the  appointment  of  the  Board  of  Inquiry.  The  Respondent's  further  argue  that 
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this  excess  of  jurisdiction  results  in  the  Board  of  Inquiry  being  without  jurisdiction  to  continue  this 
inquiry. 

The  Commission  and  the  Complainant  argue  that  while  the  Commission  cannot  prove  that 
the  settlement  was  approved,  it  is  open  to  the  Complainant  to  do  so. 

While  the  evidence  before  me  on  the  motion  did  not  include  evidence  from  the  Complainant 
on  this  point,  in  light  of  the  history  of  this  complaint,  the  passage  of  time,  and  the  Complainant's 
advice  to  the  Board  that  it  will  lead  evidence  with  respect  to  the  Commission's  approval,  I  believe 
that  it  is  appropriate  to  allow  the  Complainant  to  call  evidence  on  this  point,  and  this  point  alone.  I 
am  therefore  ordering  that  the  days  of  hearing  scheduled  for  September  be  used  by  the  Complainant 
to  lead  his  evidence  regarding  Commission's  approval  of  the  settlement.  After  hearing  that  evidence 
I  will  rule  on  the  jurisdictional  motion  currently  before  me. 


